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plaintiffs' critical vi€w~ on Zionism, Zionists, Mid-East­

foreign policy and international monetary policies. Plain­

tiffs have linked prominent Jews and Jev]ish organizations both 

in this country and abroad with the rise of Hitler, Nazis and 

Fescism~ the international drug tr~dc, and a myriad of purported 

conspiracies that have bedeviled the United States and the world 

at large) including a conspiracy to assassinate the U.S.L.P. 

leader, Lyndon LaRouche. 

At a minimum. under the fair comment doctrine, 

the facts of this case reasonably give rise to an inference 

upon which the A.D.L. can form an honest opinion that the plain_ 
. 

tiffs are anti-semitic. Gower v New York (supra); Guitar v 

Westinghouse, supra. 

Finally, by attacking B:nai B'rith and the Anti­

defamation League, plaintiffs have thrust themselves into t~e 

public forum and thereby have invited a response in kind from 

those whom it attacked; Buckley v Vidal 327 F. Supp 1054; 

Shenkman v O'Malley 2 A.D. 2d 567, 574-577. 

There has been no showing here of actual malice, 

no showing that the A.D.L. did not honestly hold the opinion 

it expressed which was based upon plaintiffs' own activities 

and p~blications. The A.D.L. did no more than act in accor­

dance with its historic and organizational purpose; that is, 
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While some recent Supreme Court cases, relied 

\1pon by plaintiffs, may be viewed as eroding the "chilling 

effect" rule, (See Herbert v Lando 441, US l53~ Walston v 

Readers Digest Assoc. 443 US 157; Hutchinson v Proxmire 

443 US Ill), these cases have not established an iron clad 

rule as to when summary judgment should be granted in a 

defamation case - and pre-discovery summary judgment is still 

viable if plaintiffs· claims are frivolous and without merit. 

Recently a more neutral approach has been taken 

regarding summary judgment in libel actions (See Nader v 

de Toledano 408 A. 2d 31, 50 ~(DC 1979) cert. denied - US ­

s.et. 1028 (1980). The Second Circuit in Yamouyannis v 

Consumers Union of United States 619 F. :?d 932 (1980) following 

Nader v de Toledano held ... "\ole think this neutral approach 

correctly states the rule as it is presently enforced: neither 

grant [sic] nor denial of a motion for summary judgment is to 

be preferred. Defamation actions, [or procedural purposes, 

such as discovery ... or for summary judgment, are to be treated 

no differently from othpr actions ... " (at p. 940) Notwith­

standing this h~lding, it appe3rs that the requirement in 

libel actions that plaintiff must prove "actual malice" with 

"convincing clarity" imposes a greater burden of proof thal1 

any other civil actions. A review of the papers and exhibits 

before this court reveals no facts upon which a jury could 

find with clear and convincing clarity that the defendant acted 

with actual malice. The only proof plaintiffs offer as to 
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actual malice is that confined to their bald and conclusory 

allegations in their complaint as well as in their affida~lits 

and exhibits submitted in opposition to the motion~ No 

persuasive evidentiary facts have been offered to sustain 

plaintiffs' claim of libel. Such evidence as is offered 

will not support the claim that the A.D.L. was reckless as 

to the truth or falsity of its publication. 

Plaintiffs urge that summary judgment not be 

granted because they have not had discovery and charge ttat 

this proceeding was brought by the A.D.L. specifically for t.he 

purpose of preventing discoyery_ New York courts in the past 

have consistently, in appropriate cases, held that absence of 

discovery is not a bar to granting of summary judgment before 

discovery. Frink v McEldowney, 29 NY 2d 720 (1974); Kruteck 

v Schimmel, 27 AD 2d 837, (Second Dept); Vinci v Gannett Co., 

Misc. 2d 146 (Sup. Ct Monroe Co. 1972) The basis for so holding, 

where a plaintiff produces no probative evidence co raise a 

triable issue J is that the mere hope that an examination will 

uncover or ~dd something to the case J or raise an issue as to 

the defendants' credibility is mere speculation and conjecture 

chat this is not sufficient to resist summary judgment. 

Schwartz v Time, Inc. (supra) 

As already pointed out plaintiffs have failec to 

raise any triable issue .In the questions of "public :igures!', 

'fair commenc" and "acrua1 mal ice" heretofore disc'Jssed. Gi.·..·e:1 


